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The AIFMD is under review

Operational for five years, the Alternative 

Investment Fund Management Directive (AIFMD) 

is undergoing review by the EU Commission to 

assess its effectiveness and competitiveness. 

This will likely result in AIFMD II.   

AIFMD provides the regulatory framework for 

alternative investment fund managers, including 

managers of hedge funds, private equity firms, 

and investment trusts. 

The Directive came into effect on 22nd July 

2013 and set to create an authorisation and 

regulatory framework for the Alternative 

Investment Fund Manager (AIFM) managing 

alternative investment funds (AIFs).   

The purpose of AIFMD was to create consistent 

regulatory standards and harmonised rules for 

AIFs across the EEA together with the creation 

of an EEA-wide passport for full scope EEA 

AIFMs. 

While AIFs were not deemed to be responsible 

for the global financial crisis of 2008, regulators 

were keen to enhance their supervisory powers 

and address the build up of systemic risk in the 

markets. 

Objectives of AIFMD

• Enhanced supervisory practices among

EEA competent authorities, oversight and

management of systemic risk in the financial

system, supporting timely and pre-emptive

action to prevent market instability;

• Improved investor protection by imposing

new depositary standards and enhanced

transparency through new investor disclosure

rules and mandatory reporting to competent

authorities; and

• Increased operational efficiency and cross-

border competition by removing national

barriers and creating level playing fields

through harmonised rules and the creation

of an EEA-wide passport for full-scope EEA

AIFMs to market and manage AIFs.
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Key provisions of the AIMFD:

• Conduct of Business Rules closely aligned

to MiFID provisions, including the fair

treatment of investors, conflicts of interest,

remuneration, risk management, valuation

of assets, disclosure to investors and

regulators;

• Adequacy of regulatory capital;

• The safe keeping of investments including

mandatory appointment of depositories;

• Controls of delegation of certain functions,

including portfolio management and risk

management;

• The marketing of AIFs within the EEA; and

• The use of leverage within AIFs, allowing

regulators to place restrictions on

leveraging to support the management of

systemic risk in the markets.

Now five years in operation, the AIFMD 
requires review

• Article 69 of the AIFMD specifically provides

for future reviews of the Directive, including:

• Analysis of the experience of applying

AIFMD in its entirety;

• The Directive’s impact on investors,

AIFs, AIFMs both within the EU and in

third countries; and

• The degree to which the Directive’s

initial objectives have been achieved.

• The EU Commission has sought the input

of independent consultants to produce a

report on the practical application of AIFMD

while seeking survey input from industry

participants.

• This report was submitted to the EU

Commission in October 2018 and whilst

it has not been made public, industry

participants have asked for more meaningful

direction on:

• Leverage

• Standardisation of cross-border rules

• Simplified Annex IV reporting

requirements

While the EU Commission is working ahead with 

the AIFMD enhancements, Brexit will clearly 

have impact and is likely to delay the issuance 

of AIFMD II.
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In the event of no agreement and a hard Brexit, 

existing EEA AIFs and AIFMS seeking to market 

in the UK will be treated as third country AIFs 

and AIFMs, being subject to the Temporary 

Permissions Regime (TPR) proposed in 

November 2018 by the FCA. The key proposals 

of the TPR are:

• TPR will last for a maximum of three years

from 29th March 2019.

• To rely on the TPR, a notification must be

made to the FCA prior to exit day, 29th

March 2019.

• Failure to notify the FCA within the relevant

notification window, will result in an

inability for the AIF to continue to market in

the UK.

• TPR permission will automatically end if

the full FCA national private placement

authorisation is not taken up.

• To avail of the TPR, the FCA must be

satisfied there is equivalence standards

by the home member state, each member

state being subject to FCA equivalence 

assessment review. 

• In preparation for the end of the three

year period of TPR, and at a time directed

by the FCA, the EEA AIF and EEA AIFM

will be required to make submissions for

authorisation under the UK’s National

Private Placement Regime (NPPR).

• Also worth noting is that the TPR will bring

about enhanced disclosures reporting

of the EEA AIF and AIFM and additional

measures including the potential of SM&CR

requirements in the UK.

• TPR firms will be issued a date by which

to seek the full NPPR authorisation in

preparation for the end of the three year

period of TPR. This date is immovable.

• Authorisation under NPPR requires

supervisory co-operation arrangements

to be in place between the FCA and the

relevant home state supervisory authority,

these arrangements have yet to be

established.

AIFMD post Brexit
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Similarly, within the EEA on exit day, passporting 

for UK AIFs and AIFMs will cease and UK based 

AIFs will become third country AIFs and third 

country AIFMs. 

• Under Article 11(f) of AIFMD, withdrawal

would mean that a UK AIFM would lose any

authorisation it has under the AIFMD.

• There is no equivalent EU TPR regime,

the AIFMD third country pan-European

passporting regime is not yet in place,

thus, a UK AIFM previously marketing via a

passport in the EEA would need to rely on

the National Private Placement Regime of

each Member State that it wishes to market

in. Similar to the UK NPPR, this will require

a co-operation agreement to be put in

place between the FCA and the supervisory

authority of the relevant EEA State.

AIFMD post Brexit 
continued
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Points to consider & next steps

• The EU Commission is set to issue a draft

proposal on AIFMD in 2019.

• We await the outcome of Brexit to

determine its impact on AIFMD and

passporting capabilities. Brexit will clearly

have impact on how AIFMD II will operate

including the treatment of third countries

and passporting capabilities.

• AIFMD II may potentially be held until Brexit

is finalised and off the EU’s agenda.

• Equivalence remains unclear and can

only be addressed post Brexit, even with

equivalence, this will not replicate the

existing passport regime. Given there

is often interpretation or transposition

differences across member states, this

may prove challenging or create marketing

delays for AIFMs.

• When considering utilising the FCA’s TPR,

AIFMs should consider their strategy and

product growth plans. During the three year

period of TPR, a fund manager cannot:

• Add any new schemes to the funds in

the TPR;

• Add new sub-funds to umbrella

schemes; or

• Change or extend the customer

category to be marketed while the

scheme is in TPR.

• Over the last two years, AIFMs have been

considering their options as they make

plans for Brexit, using this as the catalyst to

review their operating models, undertake

fund restructuring and where necessary,

re-domiciliation.

• Investment strategies may change on

foot of the UK leaving the EU. In a no

deal scenario, the impact of third country

status could potentially result in increased

investor redemption requests, thus timely

notification to investors on the impact of

Brexit and adequate preparation for the

event remains key.

• Further news bites supporting this White

Paper will follow as and when there are EU

and UK developments.



We provide a broad range of services to 

support you with all aspects of AIFMD 

compliance:

• Clarity - technical advice on interpreting

and applying AIFMD requirements and its

forthcoming changes

• Health Check - Assurance Assessment of

your AIFMD compliance framework

• We maintain a watching brief of EU and

UK regulatory developments and Brexit

challenges, we can support and advise

you on these key changes together

with technical advices on seeking NPPR

authorisation and passporting approvals.

To find out more about our services please 

call us on +44 (0)20 3985 8467 or email: 
consulting@xcina.co.uk

How Xcina 
can help
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